
BEFORE THE APPEALS BOARD 
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

LYNETTE RUSSELL )
Claimant )

VS. )
) Docket No. 248,278

COUNTRY KITCHEN RESTAURANT )
Respondent )

AND )
)

CONTINENTAL WESTERN INSURANCE CO. )
Insurance Carrier )

ORDER

Respondent Country Kitchen and its insurance carrier appeal from a preliminary
hearing Order entered by Administrative Law Judge Brad E. Avery on January 12, 2000.

ISSUES

The Administrative Law Judge ordered respondent Country Kitchen to provide
preliminary benefits. Country Kitchen argues the injury occurred while claimant was
working for Garage Door Group and did not arise out of and in the course of employment
at Country Kitchen.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the evidence and considering the arguments, the Appeals Board
concludes the Order should be affirmed.

In November 1996, while working for Garage Door, claimant’s hair became caught
in a conveyor and claimant injured her head, right arm, neck, shoulder, and upper back.
Claimant received treatment and last worked for Garage Door in January 1997. Between
the 1996 injury at Garage Door and the alleged injury at Country Kitchen in September
1999, claimant worked for several other employers. She worked at Eudora Nursing Center
as a cook, at Pondo’s as a waitress, and at Ottawa University as a cook. Claimant denies
injury while working for these employers.

In June 1999, claimant began working for Country Kitchen. On September 11, 1999,
claimant experienced upper back pain while lifting boxes full of groceries off of a truck and
putting them in refrigerators and freezers. Claimant completed her shift but then went to
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the emergency room. The emergency room record makes reference to an earlier back
injury, mentions moving two and one-half weeks earlier, states claimant has had back
spasms off and on since, mentions that claimant was on her feet all day at work, and then
indicates the symptoms have become worse. After the emergency room visit, claimant
treated with Dr. Dan G. Severa. Dr. Severa took claimant off work. Claimant has not been
able to work since and was hospitalized in October 1999.

Based on claimant’s testimony, testimony that is not contradicted by other evidence
in the record, the Board finds claimant injured or aggravated her previous injury in
September 1999 as a result of work she was doing for respondent Country Kitchen.
Although the emergency room record suggests claimant may also have injured her back
during a personal move, the record still supports the claim that the injury became worse
as a result of her work activities. The Board, therefore, affirms the decision of the ALJ to
award preliminary hearing benefits to be paid by respondent Country Kitchen and its
insurance carrier.

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
preliminary hearing Order entered by Administrative Law Judge Brad E. Avery on
January 12, 2000, should be, and the same is hereby, affirmed.

IT IS SO ORDERED.

Dated this          day of February 2000.

BOARD MEMBER

c: Seth G. Valerius, Topeka, KS
James B. Biggs, Topeka, KS
Brad E. Avery, Administrative Law Judge
Philip S. Harness, Director


